INTRODUCTION
A federal constitution may carefully define the spheres in which the Federal Government or the constituent states shall operate to the exclusion of the other, or it may leave the allocation of functions to future determination. In the United States the allocation of control over labor relations under the constitutional power of Congress "to regulate commerce with foreign nations, and among the several states" ' may be looked upon as a continuing process of adjustment of the Federal relation. The power to regulate may be left to the states, prohibited to the states, taken over by the Federal Government or given or returned to the states from time to time as occasion for change arises.
Until 1937 the Supreme Court assumed the power to allocate control of labor relations between states and Federal Government. By means of a generally restrictive, though somewhat flexible, definition of "commerce," the Court gave extensive powers to the states to the exclusion of the Federal Government. However, influenced by the trend toward national integration, particularly notable in the increase in size of operating economic units which was greatly accelerated by economic depression, and recognizing the inadequacy of judicial machinery and doctrinaire solutions for meeting the growing complexity of economic problems, the Court, by broadening its definition of "comt Professor of Law, Columbia University School of Law. This Article was presented as a paper at the Second Bicentennial Conference at Columbia University which was held January [11] [12] [13] [14] 1954 . It will appear in The Columbia University Bicentennial Conference Series, Vol. II, FnEALisM, to be published by Doubleday & Co. in December, 1954. 1. U.S. CONST. Art. I, § 8.
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merce," finally relinquished to Congress the power to allocate control over labor relations.
The Supreme Court's action was generally considered to be a part of a growing tendency toward "centralization," and it is probable that the Court looked upon its transfer of power to Congress as in fact a recognition of the need for national rather than state regulation of labor relations. There is, however, nothing in the American constitutional system which designates the Court as the sole guardian of the federal system. After all, the framers of the Constitution provided that the legislature, not the Court, would reflect in its structure the continuing existence of the states. There are many instances of congressional action, such as those involving state regulation of intoxicating liquor, 2 insurance ' and tidelands oil, 4 which indicate that on occasion Congress can be an even more zealous guardian of federalism than the Court. The federalist idea is deeply rooted in the American people. It is shared alike by presidents, judges, administrators and members of Congress, and it is always a major factor in the actual process of allocation of power, wherever the power to make that allocation may lie. Moreover, the non-ideological pressures which favor "centralization" and "uniformity" are frequently balanced by other pressures which favor state control and local variation. Study and experience have shown that the exercise of power by one government has been ineffective or less effective than when exercised by the other. These considerations lead in practice to the accommodation of the constitutional system to new and changing needs with no major impairment of basic aspects of its federal structure. The method of entrusting to the Federal Government the function of continuous constitutional revision, whether the power of allocation of control is in the hands of the Court or of the legislature, does not by any means necessarily lead to the concentration of power in that government to the exclusion of the states. There are, moreover, extremely important reasons for preferring that Congress rather than the Court administer the federalist system in a field as complex as labor relations. The allocation of power in such a field must be worked out for each situation with careful consideration of a large number of economic, sociological, political and administrative factors. The legislative method is better adapted to the requirements of this type of thoughtful planning than is the judicial method.
At the present moment there is a constitutional crisis in the field of labor relations. In exercising its new function Congress has made what has proved in experience to be an unsatisfactory allocation of power as between state and Federal Government. The problem of reallocation is now before it as possibly the most important problem in labor relations facing the country today. It is equally important as a problem in federalism since it involves the question of whether a flexible federalist system can be successfully administered by the national legislature in a field of intricate complexity.
I THE COURT TRANSFERS POWER TO CONGRESS
In 1937, the Supreme Court relinquished its control over the administration of the federal system in the field of labor relations. 5 The Court, in ceding to Congress practically unlimited power to control all aspects of the production and distribution of goods, left no significant elements of regulation in this field to the exclusive power of the states. Not only may Congress regulate labor relations in interstate commerce but it may regulate those relations which "affect" interstate commerce." Its power, moreover, does not depend on "any particular volume of commerce affected more than that to which the courts would apply the maxim de minimis." 7 "Congress' power to keep the interstate market free of goods produced under conditions inimical to the general welfare . . . may be exercised in individual cases without showing any specific effect upon interstate commerce . . . ; it is enough that the individual activity when multiplied into a general practice is subject to federal control . . . or that it contains a threat to the interstate economy that requires preventive regulation." 8 Almost simultaneously with the Court's relinquishment to Congress of the function of allocating power over labor relations under the Commerce Clause, the long history of the Court's regulation of this field under the "economic" interpretation of the Due Process Clauses also came to an end. Beginning in 1940, however, the Court, now basing its action on the constitutional protection of personal freedoms, resumed its power to regulate an important segment of labor relations. In a series of cases involving picketing the Court undertook to formu- 
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late a new system of limitations on legislative controls.' The allocation of this power to the Court promptly proved to be unworkable and unrealistic and it was generally disregarded by the states, which continued to regulate picketing with little change from former practice. After a few years the Court in effect abandoned its "picketing doctrine" and returned the regulation of picketing substantially to the status in which it stood prior to 1940.1"
Other efforts to induce the Court to return "to the due process philosophy that has been deliberately discarded" have been largely unsuccessful." The power of the Court over regulation of the right to organize and the right to strike have been confined to very narrow limits.
2 The Court, however, has decided certain cases involving racial discrimination in such a way as to suggest the possibility of its playing a role of great importance in the regulation of the whole field of collective bargaining. 3 Faced with this possibility in a recent case which did not present the element of racial discrimination, the Court, while denying recovery and somewhat limiting the implications of its prior decisions, did not indicate clearly a disposition to forego regulation of collective bargaining.
14 But some of the lower federal courts have shown decided reluctance to accept further regulatory power.' 5 Whatever may develop to be the Court's future course in accepting or rejecting the temptations afforded by the Due Process Clauses, there can be no doubt that the general field of regulation of labor relations is now within the power of Congress.
II CONGRESS AS GUARDIAN OF THE FEDERAL SYSTEM
The advantages of a flexible federalism which permits the allocation and reallocation by varying methods and in varying degrees of 9. Thornhill v. Alabama, 310 U.S. 88 (1940) the power to regulate labor relations have not in practice been fully realized. Congress has not yet understood fully the implications of the Court's transfer to it of the duty of allocating power. It has been slow to grasp the fact that the long history of the guardianship of federalism in this area by the Court has ended. In adopting the LaborManagement Relations Act of 1947 (Taft-Hartley Act),:' Congress failed to give necessary consideration to the problem of allocation of power in the federal system. Confusion has resulted in the absence of clear allocation in the statute itself, and practical difficulties have arisen where allocations have proved to be unworkable. The Court, in its effort to complete the task of allocation which Congress left half-done, has added to the number of practical difficulties. Congress now has before it the problems raised by its original failure to give sufficient attention to the federalist impact of its action.
The picture thus presented does not reveal any weakness in the federal structure itself or, indeed, provide any basis for doubt as to the advantages of the flexibility in that structure which is applicable to the regulation of labor relations. If all decisions as to allocation of power were invariably made with the most carefully reasoned consideration for the best possible operation of the federal system, there would still arise situations in which the careful calculations proved to be wrong, as well as situations in which changes in the facts on which calculations were based demanded revision of the scheme of allocation. Moreover, the method of leaving to the courts or to administrative tribunals the working out of some of the details of distribution of power may provide in many instances an opportunity to complete the allocation of power in accordance with demonstrated needs in particular situations. But, although flexibility provides the possibility of keeping a federal constitutional system workable in its application to the complex and changing demands of the regulation of labor relations, the implications of this federalism must be understood and carefully considered by Congress if unnecessary confusion and difficulty are to be avoided.
As practical problems have multiplied the need for careful consideration of the many interrelated factors which must enter into a decision concerning the manner in which power should be allocated, the processes of case-by-case decision have come to be less and less adequate to the demands of the situation. The Court has done well to leave larger and larger areas to Congress and, by the enormous enlargement of the concept of interstate commerce and, to some extent, the withdrawal from the field of "economic due process," to turn over to Congress a large part of its duties as keeper of the federal system. The failure of Congress fully to assume its new obligations and the inadequacy for practical purposes of the methods available to the Court for supplementing the action of Congress are illustrated in ten cases arising out of the National Labor Relations Act.1
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The Court has twice taken occasion to remark on the failure of Congress to indicate clearly in the NLRA the boundaries of state and federal power. "Congress has not seen fit," said Mr. Justice Jackson, "to lay down even the most general of guides to construction of the Act, as it sometimes does, by saying that its regulation either shall or shall not exclude
The legislative history of the Wagner Act shows that little attention was paid to the federalist aspects of the statute. And, though the Labor-Management Relations Act of 1947, because of its greater reach, added enormously to the problems of federalism, it contributed no more to the solution of these problems than had legislation of the earlier period. The legislative history of the 1947 act contains a few quotable generalizations about federal preemption and makes some references to state action, but the opinion 9 which most confidently relied on this language almost certainly misinterpreted the congressional intent.
The difficulties arising from lack of a clear allocation of power by Congress and from unworkable allocations made by the Court in some cases, have alerted Congress and interested parties to the problem and, in the 1953 hearings" 0 before the Senate Committee on Labor and Public Welfare on proposed revision of the Labor-Management Relations Act, much consideration was given to it. The record of these hearings, however, indicates that there still is little comprehension on the part of either senators or others of the complexities inherent in the application of a flexible federalism to the field of labor relations.
Once the Court had surrendered to Congress the duty of allocating between state and Federal Government the power of regulation in this field, theoretically the only duty of the Court was to determine what allocation Congress had decided to make. The Court had already developed certain guides supposedly applicable to this situation: Had Congress "laid hold" of the very matter which the state sought to regulate? Did the attempted state regulation "conflict with" the federal regulation which Congress had adopted? But the concept of identity of subject matter is itself an abstraction since in the cases which came before the Court, the state was not seeking to regulate situations in which the Federal Government had already acted, but rather situations in which state regulation seemed desirable because the Federal Government had not acted. The Court has had to decide whether Congress intended "to preempt the whole field" or whether congressional silence with respect to particular situations meant that those situations were appropriate subjects for state regulation or were to be left "unregulated."
Mr. Justice Frankfurter, particularly in dissent, has argued that the Court should accord a presumption of validity to regulation by the state in these matters. 2 1 Whatever virtue this position may have when supported by argument based upon implications from the federal system itself, it seems to be a sound reflection of congressional intent. The legislative history and the structure of the two acts lead to the conclusion that Congress discharged its new function as guardian of federalism in this field largely by taking for granted a complete system of state regulation and seeking to superimpose on the state regulation federal regulation of some aspects of the field. Although, as has been said, there is little discussion of the problems of federalism, what little exists is almost invariably in defense of particular provisions of the Taft-Hartley Act as not depriving the states of power to regulate.
It congressional "intent" concerning state regulation of labor relations may be derived not only from express comments on particular aspects of the problem but also from the attitude of congressmen in general, then the legislative history of the two acts taken as a whole and the comments of the senators at the 1953 hearing on proposed amendments support the contention that Congress intended to supplement state regulation rather than to displace it. For example, Mr. Hartley said, in answer to a question about the effect of the federal act on Wisconsin Law: ". . . this will not interfere with the State of Wisconsin in the administration of its own laws." 22 Senator Taft said: "I may say that we never intended any preemption of the field. 22. 93 CONG. REc. 6383 (1947) .
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The Supreme Court has gone beyond what we intend." ' "In general, I am quite willing to leave it to the states, the control of anything that we can do." 24 "Of course, I do not offhand see why the states cannot handle a local public utilities strike, a street car strike, or anything else, as well, as the Federal Government. . . . Do you think there should be some legislation at least to stop this preemption doctrine"? 25 Senator Smith (N. J.) said: "Of course, if you say to any section of this country, not necessarily to the South, but also to some of the Western States, 'we arc going to tell you what kind of law you are going to have for the relationship between management and labor in your state,' you are not going to create a healthy atmosphere by such legislation being forced down their throats. . . . Let me remind you that, as we all know, we had a problem in the South that led to our Civil War, and we are still trying to heal the wounds of that conflict. We have here in our Congress, in our own Senate, representatives of the Southern States. We are trying to heal those differences and bring about mutual understanding. But the mere passage of legislation, to be superimposed on any one area of the country is not going to solve the problem." 2' Senator Goldwater demanded to know the basis for a witness' statement that "the laws of the United States shall be supreme law of the land." When told that the statement was based on the Constitution, Senator Goldwater asked, "The Congress has to be given that right by the States by agreement; is that right?" 27 The Senator was so deeply shocked by the statement that he later repeated it to another witness and asked, "Do you feel, as attorney general of Nebraska, that that is a true statement, that in this particular field the federal law is the supreme law of the land ?" 28 6321, H.R. 6343, and Sen. 2383, 83d Cong., 1st Sess. (1953) .
Relations Act, has tended consistently to find that Congress intended to allocate power to the Federal Government to the exclusion of the states.
Although the National Labor Relations Act declares in the most general terms the rights of "employees" to engage in collective bargaining and other types of "concerted activities," the system of regulation set up by the Act protects them in the exercise of these rights only from interference by employers. It seems possible that Congress "intended" to regulate rights between employers and employees which were not the subject of affirmative regulation by the states at the time of the adoption of the Act. That it "intended" to deny to a state the power to regulate, for example, by requiring a majority vote of employees before strike action can be taken, is highly doubtful. Yet it is the Court's view that Congress has excluded the states from the regulation of all those activities which the Act declares to be the rights of employees.
Congress has created an administrative tribunal, the National Labor Relations Board, to determine in situations involving alleged interference by employers whether the activities interfered with are within the protection of the NLRA, and, in situations where the employer claims that he interfered with employees because they engaged in activities which are not so protected, to determine whether the employees did in fact engage in such activities. But where it is the state, rather than the employer, which attempts to regulate, the National Labor Relations Board will frequently have no power to act at all because no employer interference is alleged. Under the Court's interpretation of the Act, a question arises as to who is to decide in such a case whether the activities are of the type protected by the Act and whether the employees engaged in such activities."'
The National Labor Relations Act gives employees the right "to bargain collectively through representatives of their own choosing" 32 and provides a procedure for protecting them in such choice from interference by their employer. Did Congress "intend" to exclude a state from regulating such choice by, for example, providing that an exconvict could not serve as a representative? It seems unlikely; yet the Court appears to believe that the Act is so to be interpreted3 A holding of the Court that Wisconsin could regulate mass picketing and violence was based largely on the view that the National Labor Relations Act did not purport to regulate these activities. 34 This is only partly true since in deciding a question of employer interference the National Board must frequently determine whether employees engaged in such activities. But more important, the amended Act, which added certain direct prohibitions on the activities of labor organizations," 3 does regulate mass picketing and violence. Does this mean, by the Court's criterion, that Congress intended to withdraw from the states the power to controlviolence on a picket line,-that, for example, the state's police could not keep pickets from destroying the plant? Obviously Congress had no such intention.
The Court has held that, where the Congress chose to regulate strikes which create a national emergency, its rejection of proposed legislation which would have regulated local emergencies as well indicates an intention that local emergencies should be "unregulated." 31 It seems much more likely that Congress "intended" to leave such regulation to the states.
The Court, like Congress, has not fully realized the implications of its surrender of power over the administration of federalism in the field of regulation of labor relations. It has failed to recognize that Congress, too, can be a keeper of federalism. The Court appears to have assumed that, once Congress was given the duty of allocation of power between state and nation, it would promptly allocate power to the Federal Government. By tending to construe the intent of Congress in the direction of taking power rather than of leaving it to the states, the Court underestimates the power of federalism as an affirmative concept of government and as a basic element in American political thought.
III THE ADMINISTRATION OF THE FEDERAL SYSTEM BY CONGRESS
The very complexities which have made it impossible for the Court to administer the federalist system on a case-by-case basis in this field have also made impossible the simple solution which Congress apparently intended for the federalist aspects of the problem it faced. The elements of federal regulation can be carefully fitted into a system of state regulation. They cannot be superimposed on it. The difficulties which the Labor-Management Relations Act poses for the federal system are not to be solved, then, by the Court's seeking to ascertain the intent of Congress, but only by Congress itself. Congress now has the duty of "accommodating" federal and state power in this field and, as the long history of federalism indicates, it is not a duty which can properly be discharged in any off-hand way.
General formulas will not suffice. In the course of the 1953 hearings on proposed amendments to the Labor-Management Relations Act, 8 7 representatives of management advocated again and again "a stronger federal law" and at the same time one which would leave "more room for the states to act." The Senators, like Taft, who were beginning to realize the complexities of federalism, tried without success to induce these witnesses to suggest specific applications of their general formulas. Frequently the non-lawyers seemed to be parroting the opinions of their counsel. The lawyers were little more helpful. Their formulas were derived from the decisions which the Court had been forced to abandon as inadequate when it relinquished to Congress the administration of federalism in this field. The fact is that, as the Court recognized, the old distinctions such as "local and national" are no longer sufficient and Congress cannot allocate power on the basis of such distinctions any more successfully than could the Court. Certain aspects of activities which under the old formulas are "national" in character should be subject to state control; some "local" activities must be controlled by the Federal Government. After all, the formula. "local or national," was invented, and was useful, only in determination of the now-settled issue of limitation on congressional power. The present issue is an entirely different onethe issue of where power can most desirably be allocated in a federal system such as ours.
The National Labor Relations Board has formulated certain rules of thumb based on size to govern its determinations of when it will and when it will not take jurisdiction. But distinctions of mere size of operation have already been found insufficient. Not.only did the Board, even in its original formulation, treat some categories, such as war industries, on bases other than mere size, but also from time to time it has been forced to depart from the rules as originally formulated.
In order to be successful in its administration of federalism in the field of labor relations, Congress will have to give up reliance on preexisting formulas and on simple solutions and turn to such basic considerations as the effect of specific allocations of power on the national economy. The simple solution, for example, of the problem of 37. Hearings, supra note 20. economic competition among the states is uniform federal regulation. Forty years ago manufacturers operating in Massachusetts felt that they could not compete with those operating in North Carolina if they were not as free as those in North Carolina to employ young children at low wages. Today the same problem of competition is raised with relation to state limitations on the closed shop. In fact, every difference in wages, hours and working conditions is to some extent relevant to competitive status. Since the simple solution of total federal regulation is not acceptable and since the federal system is going to be preserved in the field of labor relations, Congress has the problem of determining which aspects require national regulation in order to eliminate or reduce competition and which may be allocated to state regulation, either because the preservation of federalism is more important than the elimination of competition or because their effect on competitive status is so slight as not to justify national regulation.
There are also basic problems which may be called sociological. However narrowly the policy of the NLRA is defined in terms of preventing interruptions to the free flow of commerce, actually it must be looked upon in a much larger way as free enterprise's answer to socialism. It assures the freedom of the worker to organize, to increase his bargaining power and to participate in the determination of his own economic destiny. And by giving him this status it gives him the opportunity to better his economic condition instead of granting him benefits directly through the machinery of government. But control and regulation of this power are as necessary with respect to the organizations of labor as they are with respect to the organizations of capital. The problem of federalism is, then, what part the federal government and what part the states should play in protecting and in limiting these rights.
In the decision of these basic questions there is the need to consider the problem of effective administration of standards. Which government is better able to achieve results which both are seeking? In some particulars the answer is obvious. For example, effective control of violence in connection with labor disputes is going to continue to be the duty of the state merely because Congress is not going to create a national police force for this purpose. Such a conclusion can bethought of as arising from basic assumptions of the federalist system itself. But there are other problems to be solved in empirical terms. State labor relations boards where they exist have, in general, acted more promptly and, therefore, more effectively, than has the National Board. Are there not some aspects of the labor relations picture where prompt and effective action is more important than that the action should be exactly the same action which the National Board would have taken in the same circumstances? There is an obvious need for more careful supervision of the large and ever-increasing union "welfare" funds. Has state supervision of insurance in general, which Congress has in a sense endorsed, 38 proved sufficiently effective so that power over these funds should be allocated to the states? Is there in fact such a need for uniformity in the administration of collective agreements that the federal courts must be given a mandate to develop a body of law applicable to this matter? What role can state mediation and conciliation agencies play in the peaceful settlement of disputes? This is not the place to suggest solutions for these problems. The important point is that there is no single simple solution. Labor relations is a field of enormous, varied complexities. The Court, as it began to realize the complex nature of the problem of allocation of power, also realized that the facilities available to it in the judicial process of case-by-case decision were inadequate to provide solution. Congress has the facilities and is now called upon to use them thoughtfully and wisely in the discharge of its duty to administer the federal system.
IV METHODS OF ALLOCATION OF POWER
Congress has available to it and has used a number of different methods of allocating the power to control labor relations between the state and the Federal Government. It has sometimes given that power to the Federal Government and expressly excluded the states as in Section 14 (a) of the National Labor Relations Act, which provides that "no employer subject to this Act shall be compelled to deem individuals defined herein as supervisors as employees for the purpose of any law, either national or local relating to collective bargaining." It has sometimes expressly allocated power to the states as in Section 14 (b) of the National Labor Relations Act, which provides that "nothing in this Act shall be construed as authorizing the execution or application of agreements requiring membership in a labor organization as a condition of employment in any State or Territory in which such execution or application is prohibited by State or Territorial law." Congress has sometimes itself established certain minimum standards, leaving to the states regulation in the area above these minima, as in the Fair Labor Standards Act, Section 18 of which provides that: Congress has also used the nethod, as in the case of unemployment compensation, of allocating control to the states while at the same time securing, through the "spending" power, the adoption by the states of certain minimum standards.
-There are cases in which Congress may properly employ the method of leaving some details of power allocation to be completed by the Court. For example, the Fair Labor Standards Act regulates wages and hours only in the case of employees who are "engaged in commerce or in the production of goods for commerce." 4o The Court must complete the allocation of power by determining on a case-by-case basis to which employees the statute applies and which employees are left subject to regulation by the states. 4 1 Whether or not this is the best method of allocation, it is one in which the Court should have special skill after its many. years of defining commerce for purposes of power allocation. The Court als6 properly participates in the allocation of power in cases in which, for example, it interprets the express exemptions of congressional legislation, such as the exemption of agricultural labor under the Fair Labor Standards Act 41 or of independent contractors under the Labor-Management Relations Act.' This type of determination is, of course, thought of as "statutory interpretation," and in fact it shades off at one end of the scale into a mechanical application of a determination actually made by Congress. But frequently it is much more, and the Court, applying the same types of criteria 'as Congress itself applies to the problem, is actually partcipating jointly with Congress in the distribution of power. The real difference between the Court's function when it is determining allocation on the fundamental bases of constitutional power, e. g., deciding that the states shall have the power of regulation to the exclusion of the national government, and when it is determining allocation on some other basis, is, of course, that its determination is conclusive in the former instance, whereas in the latter instance Congress may decide upon a different distribution. 44 It is interesting to note in this connection that while the Court clearly has the final word on the allocation of power exclusively to the states, Congress appears to have the final word in the converse situation. If, for example, a state should by statute require that every theater have an orchestra of live musicians, theoretically the Court could determine that the state had the power so to regulate with respect to small local theaters, but that such a regulation of large theaters or chain theaters was an unwarranted burden on commerce. 4 5 The determination of the Court, giving to the state the power over local theaters, to -the extent that this determination was based on constitutional power to regulate, would be final. But Congress. could reject that part of the determination which excluded the state from regulating the larger theaters and reallocate that power to the state. 46 There is no fundamental objection to Congress' using the technique of delegating to the Court the duty of completing an incomplete allocation of power. It is in fact frequently a useful technique, since it can provide a certain flexibility for the treatment of special situations. The difficulty arises when Congress fails to provide proper guidance to the Court for making such determinations. The National Labor Relations Act, for example, regulates certain aspects of labor relations but does not clearly provide whether the power is given to the states to regulate other related aspects. It regulates some matters in certain ways and does not make it clear whether the states are to have power to regulate those same matters in other ways. It gives employees the right to choose bargaining representatives but does not indicate what power the states may have to limit the choice by, for example, forbidding convicted criminals from acting as such representatives.
It gives power to a national agency, the National Labor Relations Board, to determine the employees' choice of representatives when application is (In deciding on the content of classifications of employees who are included in the Act or exempted from its provisions, the Court does not necessarily determine the question ot whether Congress "intended" that employees not covered by the Act should be subject to state regulation or should be "unregulated." But cf. Utah Valley Hospital v. Industrial Comm'n, 199 F.2d 6 (10th Cir. 1952) (non-profit hospitals which are exempted from the Act are subject to state jurisdiction).)
45. See Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945) , where the Court so held with respect to a state law limiting the length of trains, one of many such laws passed by legislatures under the guise of safety legislation, but actually largely at the instance of the railroad unions whose purpose was to make more work for their members.
46 made to that Board for such a determination, though there is no requiremerit whatever that any such application be made and no prohibition on the functioning of a bargaining representative in the absence of such a determination. Since the Act is silent on the subject, the question arises whether a labor organization which wishes to function as a bargaining representative and which may do so without any recourse to the Board, can properly apply to a state agency for a determination of the question of whether it is the choice of the employees. 4 " The Act provides (Section 7) that "employees shall have the right to selforganization, to form, join or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or for other mutual aid or protection, and shall also have the right to refrain from any or all such activities." Other sections of the Act set up an elaborate system to protect employees from interference by employers and labor organizations in the exercise of these rights. Except in the one instance of Section 14, already referred to, nothing is said about state power to regulate these same rights. May a state forbid certain types of concerted activities such as recurrent work stoppages?" May a state require a majority vote before employees can strike " or by substitution of compulsory arbitration forbid strikes in essential industries?1 The Act empowers the National Labor Relations Board to determine whether there has been violence in connection with a strike and in certain cases to prohibit such violence. Are the state police and the state courts, therefore, deprived of the power to deal with violent conduct where it is a part of a labor dispute?2
Congress left the Supreme Court to complete these imperfect allocations of power, and in the cases cited in the foregoing footnotes the Court undertook this function. In these instances the result of the joint work of Congress and the Court has proved to be unsatisfactory and unworkable. The states have, in the main, disregarded the allocation and, in the absence of a more practical definition of their powers, continued to regulate most matters in accordance with former prac- B. 165 (1952) . In this case the Massachusetts courts prohibited a strike on the ground that it was (1) In violation of a contract and (2) accompanied by violence. The Board subsequently held the contrary as to both counts. In effect the Board holding was that the Massachusetts courts had prohibited the exercise of a right guaranteed by federal law.
tice. r The problem of reallocation has become, and is recognized to be, one of the major problems of revision of the Taft-Hartley Act.
Congress has also allocated to the Federal Government a large segment of the regulation of labor relations by Section 301 of the LaborManagement Relations Act, which gives the federal courts jurisdiction in cases involving breach of collective agreements. Although the full implications of this section are not yet clear, it appears that the effect of the statute is to create a new uniform federal common law applicable to all collective agreements and to displace existing state regulation of this subject. 5 4 It seems probable that, although the state courts will have the power to continue to pass upon such cases, they will be required to apply the new federal law.
The allocation of power to the Federal Government through the method of giving jurisdiction to the federal courts, without at the same time providing by statute for the substantive rights to be enforced in those courts, is novel. There is considerable doubt that Congress actually intended to give the federal courts exclusive power to provide substantive regulation for this important area of the field of labor relations, since the principal evil which the Congress sought to correct was the impossibility of suing incorporated unions as legal entities under the procedure of some states. 5 It may be that Congress intended to employ a different method of distributing power between state and Federal Government by merely making the federal courts available for the enforcement of state substantive regulation. However, not only are there serious analytical objections to this view, since it is hard for lawyers to believe in the existence of substantive regulations for which there is no method of enforcement, but also there is some doubt as to whether, under Article III, Section 1 of the Constitution, Congress has the power to provide that questions arising under the common law of a state become questions arising under the laws of the United States by merely giving jurisdiction over such questions to the federal courts.
Another method of allocation of control over labor relations which Congress has used is that of delegating to an administrative tribunal discretion to determine within a limited area which powers should be exercised by the Federal Government and which by the states. Before the adoption of the Taft-Hartley Act, though no express statutory basis for the practice existed, the National Labor Relations Board by agreement with state boards, and particularly with the New York State Labor Relations Board, shared with these boards a number of fairly important aspects of the regulatory power.
Section 10(a) of the Taft-Hartley Act provides that:
"the Board is empowered by agreement with any agency of any State or Territory to cede to such agency jurisdiction over any cases in any industry (other than mining, manufacturing, communications and transportation except where predominantly local in character) even though such cases may involve labor disputes affecting commerce, unless the provision of the State or Territorial statute applicable to the determination of such cases by such agency is inconsistent with the Corresponding provision of this Act or has received a construction inconsistent therewith."
In the Board's view none of the state statutes is consistent with the national act. The agreements which existed prior to the inclusion of this provision in the Act have, therefore, been abrogated and no cession has been made.
The Board, which has had at all times since its inception more cases than it could handle effectively and expeditiously, has adopted the practice of declining to accept jurisdiction in instances where, in the Board's view, the effect of the activities involved is primarily local rather than national. This practice apparently has the approval of the courts. The Supreme Court has said of it, "Even when the effect of activities on interstate commerce is sufficient to enable the Board to take jurisdiction of a complaint, the Board sometimes properly declines to do so, stating that the policies of the Act would not be effectuated by its assertion of jurisdiction in that case." 57 Since the Board does 56. See Bethlehem Steel Co. v. New York State Labor Relations Board, 330 U.S. 767, 783-97 (1947 not "cede" jurisdiction to any state agency in these cases and since presumably a state agency cannot act in the absence of such cessionif it could (so runs the argument) there would be no need to provide expressly for cession-these cases are left to a limbo of non-regulation by either power, although there is clearly no policy justifying this result; actually, the only reason they are not handled by the Board is that the Board is too busy to handle them. In order to illustrate the defective operation of this allocation of power, we may assume that on a small local building project there is activity which amounts to a secondary boycott of the type which is prohibited by Section 8(b) (4) of the National Labor Relations Act. The Board declines jurisdiction, not on the ground that the activity does not affect commerce but on the ground that the project is essentially local in character. The state cannot act because Congress has allocated the power to the Federal Government. Therefore, an activity which both the nation and the state have made unlawful is permitted to continue because the details of the allocation of power have not been adequately worked out in the joint action of Congress and the Board. Naturally the states have rejected this result and have continued to act in the absence of effective federal regulation. 5 8 Delegation to the Board of power to allocate to state agencies certain aspects of labor relations is a highly useful device in the administration of a flexible system of federalism in this field. Unfortunately Congress failed to make wise use of it in the Taft-Hartley Act. There are now before Congress several bills which would give the Board this power. These bills, however, fail to take full advantage of the opportunity to develop a plan for division of power based upon thoughtful study of relevant political, economic and social factors. They reflect rather the simplistic interstate-intrastate analysis which the Supreme Court discarded as inadequate. To the extent, however, that the bills suggest a division based on considerations of administrative convenience, and therefore permit reinstitution of the former "agreement" system, they would free the Board from the restrictions imposed by the Act in its present form.
A novel method of allocation of the power to regulate labor relations is the recent New Jersey-New York Waterfront Commission Compact. In this instance Congress gave its consent to a statute enacted by the legislatures of the two states which regulates certain imdenied, 342 U.S. 815 (1951) . In Joliet Contractors' Ass'n v. NLRB, 193 F.2d 833 (7th Cir. 1952) , the court held that the Board had abused its discretion in refusing to exercise its jurisdiction in a case involving certain building operations which the Board had found to be "essentially local in character."
58."See cases cited note 53 supra.
portant aspects of labor relations in one industry. Although, contrary to testimony presented at the hearing before the House Committee on the Judiciary, 9 the provisions of the Compact conflict with provisions of the National Labor Relations Act in a number of important particulars, the Compact is presumably a law of the United States within the meaning of Article VI of the Constitution. Congress, then, has available to it a number of techniques for solution of its federalist problems, including establishment of minimum standards, encouragement of state legislation and delegation of discretionary powers of allocation in limited fields to courts and administrative tribunals. Doubtless others can be devised. It may be that a procedure resembling Madison's rejected notion of a veto on state legislation would permit a large measure of state regulation and at the same time protect against extreme action by individual states.
V FLEXIBLE FEDERALISM AND MULTIPLE SOLUTIONS
Congress also has facilities for breaking this problem down into many parts and treating them separately and differently where the realities of the situation require separate and different treatment. The variety of problems is endless and each type may require a different federalist solution. Congress has given to the Federal Government control over the basic right to organize and to bargain collectively. What limitations should states be permitted to impose on the activities incident to those rights? The states have been given power with respect to compulsory union membership. Are there other powers which the states can best handle, such as the power to regulate strikes, picketing and secondary boycotts? How should power be divided with respect to the proper subjects of collective bargaining? What of the myriad problems which arise in connection with intra-union affairs, the right to membership, the right against discrimination, the right to have a voice in the union government? What of welfare funds and the check-off and bribery of union officials? What of inter-union relations and rivalries, such as jurisdictional strikes? Each of these problems is in fact a host of problems and it may be desirable to treat each separately and differently in respect to distribution of power.
It may develop that different types of industries require different treatment. The problem of compulsory union membership on the railroads is governed by federal law. In respect to other industries Congress has allocated power over this matter to the states. Congress has 59. Hearings, supra note 29.
chosen to regulate strikes in certain types of industries which create a "national emergency." Would it be well to leave to the states the control of strikes in these same industries which create a "local emergency" ?
The changes which develop with the passage of time may indicate that particular distributions of power should be revised from time to time. During war, for example, it may be thought necessary to allocate the Federal Government certain powers which during peace are given to the state, as when the orders of the National War Labor Board superseded the Wisconsin law on compulsory unionism, while the state law automatically regained validity with the conclusion of hostilities. 6 " This flexible federalism also allows for trial and error. The allocation by the Court of power to the Federal Government through "interpretation" of the Labor-Management Relations Act has proved unworkable in several respects. Congress is now called upon to reallocate these powers to the states. There is no reason why this should not be a continuous process as particular allocations are shown to be desirable or undesirable in the way in which they actually work out. 
